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Devolution of Real Estate
Upon Death: A Primer

BY ANDREW BRODNICK, ESQ.

HO “OWNS” REAL PROPERTY owned by an individual, not a busi-
ness entity, after the owner dies? This is a simple question, with
a more or less simple answer, that still often manages to confuse
practitioners. This article is a quick primer on how to answer that question.

The confusion arises from the historical distinction between the devo-
lution of a decedent’s personal property as opposed to real property. Under
English common law, personal property became part of a person’s estate,
which could be distributed to beneficiaries and creditors by the fiduciary
appointed to administer the estate. On the other hand, a decedent’s real
property was not available to pay the decedent’s debts.! Instead, title vested
at death in the decedent’s heirs. An estate representative generally had no
power to reach the decedent’s real property.?

This rule is a remnant from English law which sustained the estates
of aristocratic landlords.? The landlord’s title would vest in his eldest son
or male heir upon his death by “entail” or “fee tail,” free from any of his
creditor’s claims.* This prevented the dissolution of aristocratic land estates.’

“Entail” or “fee tail” no longer exists in New York. A remnant of it exists
in the principle that title vests in a decedent’s heirs upon the death of the
decedent, just as it did when an aristocratic land owner in England died
leaving his real property to his eldest son or other male heirs.
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While title still passes upon death, the principle that title vests free of
creditor claims has been relegated to the dustbin of history. In 1732, the En-
glish Parliament instituted the “Act for the More Fasy Recovery of Debts in
His Majesty’s Plantations and Colonies”™.® As a result, while title to real prop-
erty would still vest in the heirs upon death of the owner, the administrator
or executor of an estate could look to the real property to satisfy the debts of
the decedent, and the heirs would take title subject to such claims.

This is where the confusion arises. Most practitioners know that title
vests in the heirs upon the demise of the decedent, but are not clear on what
authority a fiduciary has regarding the real property, and how that authority
interfaces with the vesting of title in heirs. The following analysis will hope-
fully provide an explanation.

Title Vests Upon Death

“Law—-Iike nature—abhors a vacuum. For this reason it is the prevalent
conception that the rights of those succeeding to property upon a death
attach immediately, with no intervening hiatus of ownership.”” Title does
not pass to the estate representatives upon death, but passes directly to the

decedent’s distributees and devisees.®

To whom it passes is determined by the decedent’s will or by the laws
of intestacy.

If by intestacy, the real property devolves upon death to the intestate
distributees.” If by will, then the real property devolves to the devisees des-
ignated in the will." If the will creates a trust to hold real property, then title
vests in the trustee."

If, however, a will specifies that real property be part of the general
estate, as opposed to be inherited by specific individuals, then the real prop-
erty becomes part of the decedent’s estate and will be administered solely by
the fiduciary. If a will attempts to create a trust, burt the trust is found void,
then title does not vest in the trustee but instead vests in the heirs or other
beneficiaries."

If the decedent owned an interest in real estate through a business en-
tity, then the estate representative obtains authority to deal with the dece-
dent’s interest.”> For example, if title to the property is owned by a decedent
through a joint venture, that interest is to be marshaled and distributed by
the estate representative.™ In the case of a decedent’s interest in a partner-
ship which owned real estate, the partnership interest vests in the surviving
partners,”” and the fiduciary should seek an accounting from them.'® If the
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decedent is the last remaining partner, then title vests in the estate repre-
sentative.!”

If a limited partner dies, the estate representative administers all the
rights of the deceased limited partner.' Similarly, all rights of a deceased
member of a limited liability company vest in the estate representative.”

Real Property Is Subject to Creditor Claims

Prior to 1930, an administrator could not administer real property,
notwithstanding the fact that the value of the real property might be needed
to pay the decedent’s debts. In light of the fact that heirs taking title to real
property might attempt to evade creditors, the New York Legislature over
the years extended powers to fiduciaries to use the real property of a dece-
dent to pay debts, and to otherwise preserve the real property specifically or
the estate generally. The current manifestation of these efforts may be found
in the Estates, Powers and Trusts Law and Surrogate’s Court Procedure Act,
both of which were enacted in 1966.

Accordingly, the current state of the law is that, while title vests in the
heirs, the estate representative may take charge of real property where there
are third party claims to the real property.?!

All of the property of a decedent, and any income therefrom in the
course of estate administration, is chargeable with the payment of . . .
[a]dministration and reasonable funeral expenses, debts of the decedent and
any taxes for which the estate is liable. . . I applying such property . . . no dis-
tinction shall be made between real and personal property.** (Emphasis added.)

As a result, the proceeds of an estate, including real property, may be
recovered from beneficiaries to pay for estate debts and other expenses.”
An executor may also mortgage real property to pay debts,* may use estate
funds to pay for maintenance of real property pending a probate contest,*
and may collect rent from a non-distributee co-tenant.*® The fiduciary may
apply for permission to sell real property not only for specified purposes,”
such as to pay debts and administration expenses, but also for “any other
purpose the court deems necessary.”**

A simple way to determine if the fiduciary may take control of real
property is to ask the following question:

Is the power reasonably necessary for the preservation of the decedent’s
property (during administration and pending distribution) or for the liqui-
dation of the decedent’s property for the payment of debts and legacies?”
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This is the nub of what a practitioner must address with heirs to whom
title in real property vests: Yes, you have title to the property; but you must
make sure that the value of the property will not be needed to satisfy estate
debts or expenses. If it is necessary to use the real property to pay those
debts or expenses, the fiduciary or creditors may come after you.

For example, if a mortgage foreclosure action against a decedent results
in a deficiency judgment against the estate and no property remains in the
hands of the personal representative to pay the judgment,” the heirs may
be liable to disgorge estate assets, such as real estate, that were distributed
to them. The estate representative is zot responsible for the satisfaction of
a lien on real property unless the will so provides.” The heirs cannot look
to the fiduciary to satisfy a mortgage on real property, but must satisfy it
themselves or suffer a foreclosure.*

Conclusion

Title in real property vests upon death in the intestate heirs or in devi-
sees designated in the will to take title. That vesting, however, does not take
real property out of the reach of estate creditors, and the fiduciary is granted
broad powers to take control of and/or sell the real property to pay the debts
of the decedent. In other words, you can assure heirs that they immediately
take title to real property, but they must recognize that the real property can
later be reached by fiduciaries and creditors.
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